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Summary 

Federal procurement contracts are commonly divided into two main types — fixed-price and cost- 
reimbursement — that primarily differ as to whether the government or the contractor assumes the 
risk of increases in the costs of performance (e.g., wages, materials). With a fixed-price contract, 
the contractor assumes this risk by agreeing to provide supplies or services to the government for 
a specified price established at the time of contracting. If the costs of performance exceed this 
price, the contractor generally cannot, absent some provision for price adjustment in the contract, 
recover more money from the government. Rather, it must perform the contract at a loss, or 
default on the contract. In contrast, with a cost-reimbursement contract, the government assumes 
the risk of increases in the costs of performance by agreeing to repay the contractor for all 
“allowable,” “reasonable,” and “allocable” costs of performing specified work, up to a total cost 
provided for in the contract. Additionally, under certain types of cost-reimbursement contracts, 
the contractor may be entitled to profit in the form of fixed fees, or incentive or award fees. 

Other types of contracts are also recognized. For example, the various types of incentive 
contracts — fixed-price incentive contracts, cost-plus-incentive -fee contracts, cost-plus-award-fee 
contracts — are often characterized as occupying a middle ground between fixed-price and cost- 
reimbursement contracts because the parties share the risk by basing the contractor’s profits, in 
part, on the cost or quality of its performance. In addition, there are (1) time-and-materials and 
labor-hour contracts, wherein the government pays the contractor hourly rates for labor and/or 
the costs of materials; (2) indefinite-delivery contracts, wherein the contractor agrees to deliver 
supplies or services at future dates unspecified at the time of contracting; (3) letter contracts, 
which are used prior to the execution of a formal (i.e., definitized) contract; and (4) basic 
agreements and basic ordering agreements, which are generally not themselves contracts, but 
contain terms applicable to future contracts or orders between the parties. 

In a few cases, federal law expressly restricts the use of particular types of contracts. Namely: 

• the use of cost-plus-a-percentage-of-cost contracts — which provide for the 
government to reimburse contractors’ costs and pay them a percentage of these 
costs as an allowance for profit — is prohibited; 

• the use of any type of cost-reimbursement contract to acquire “commercial 
items” is prohibited; and 

• contracts resulting from “sealed bidding” must be firm-fixed-price or fixed price 
with an economic adjustment. 

Aside from these restrictions, however, the determination as to which type of contract to use is 
generally within the contracting officer’s discretion. 

The types of contracts used by federal agencies have long been of interest to Congress and the 
executive branch, as they have sought to ensure that the most appropriate type of contract is used 
to acquire particular supplies or services. Early on, the use of cost-plus-a-percentage-of-cost 
contracts prompted concern among Members of the Continental Congress that some contractors 
ran up their costs in order to recover larger fees. Such contracts were later prohibited and, more 
recently, concerns have centered upon the use of other types of cost reimbursement contracts. 
President Obama articulated a “preference” for fixed-price type contracts in his March 4, 2009, 
memorandum on government contracting, which his Administration has sought to implement in 
various ways. 
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T his report provides an overview of the various contract types (e.g., fixed-price, cost- 

reimbursement) used in federal procurement and the legal requirements pertaining to each. 
The types of contracts used by federal agencies have long been of interest to Congress and 
the executive branch, as they have sought to ensure that the most appropriate type of contract is 
used to acquire particular supplies or services. Early on, the use of cost-plus-a-percentage-of-cost 
contracts — which provide for the government to reimburse contractors’ costs and pay them a 
percentage of these costs as an allowance for profit — prompted concern among Members of the 
Continental Congress that some contractors ran up their costs in order to recover larger fees. 1 
Such contracts were later prohibited 2 and, more recently, concerns have centered upon the use of 
other types of cost reimbursement contracts. 3 President Obama articulated a “preference” for 
fixed-price type contracts in his March 4, 2009, memorandum on government contracting, 4 which 
his Administration has sought to implement in various ways. 5 

The report begins by summarizing the legal prohibitions upon, or requirements for, the use of 
particular types of contracts. It then explains the differences between the various types of 
contracts, as well as the primary constraints that are placed upon the use of each type by the 
Federal Acquisition Regulation (FAR) and other provisions of law. The report focuses on the 
contract types included in Part 16 of the FAR. Some of these types are legally binding contracts; 
others are agreements that, while not necessarily legally binding, establish the terms and 
conditions of future binding contracts. The report does not discuss what some may describe as 
other “types” of procurement contracts (e.g., performance-based, share-in-savings, interagency, 
multiyear). 6 It also does not directly address orders or options because they are not types of 
contracts. 7 



1 See, e.g., James F. Nagle, History of Government Contracting 25-26 (2d ed. 1999). 

2 See P.L. 81-152, §304(b), 63 Stat. 395 (June 30, 1949) (codified, as amended, at 41 U.S.C. §3905) (procurements of 
civilian agencies); P.L. 84-508, §2306(a), 70A Stat. 130 (May 9, 1956) (codified, as amended, at 10 U.S.C. §2306(a)) 
(procurements of defense agencies); 48 C.F.R. §16. 102(c). 

3 See Dep’t of Defense, Office of the Inspector General, Audit Report, Acquisition Processes and Contract 
Management, DoD Needs to Improve Processes for Issuing and Managing Cost-Reimbursement Contracts, Nov. 7, 
2014, available at http://www.dodig.mil/pubs/report_summary.cfm?id=6039 (finding that contracting personnel did not 
“consistently implement” the Federal Acquisition Regulation’s (FAR’s) requirements as to the use of cost- 
reimbursement contracts for 41 1 of the 604 contracts reviewed); Gov’t Accountability Office, HealthCare.gov: 
Ineffective Planning and Oversight Practices Underscore the Need for Improved Contract Management, July 2014, at 
14, available at http://www.gao.gov/assets/670/665179.pdf (noting that the contracts used for developing 
HealthCare.gov were cost-plus-fixed-fee contracts, which are “considered high risk for the government because of the 
potential for cost escalation and because the government pays a contractor’s allowable cost of performance regardless 
of whether the work is completed”). 

4 The White House, Office of the Press Secretary, Government Contracting, Mar. 4, 2009, at 3, available at 
http://www.whitehouse.gov/the_press_office/Memorandum-for-the-Heads-of-Executive-Departments-and-Agencies- 
Subj ect-Government 

5 For example, the Department of Defense (DOD) — the largest federal procuring agency — amended its regulations in 
2011 to require contracting officers to “give particular attention” to the use of fixed-price incentive (firm target) 
contracts, especially for acquisitions moving from development to production. See Dep’t of Defense, Defense Federal 
Acquisition Regulation Supplement; Increase the Use of Fixed-Price Incentive (Firm Target) Contracts, 76 Fed. Reg. 
57677 (Sept. 16, 2011) (codified at 48 C.F.R. §216.403-1). However, more recently, DOD has indicated a focus upon 
the employment of other “appropriate contract types,” with particular emphasis on the use of incentive-type contracts. 
See DOD, Office of the Under Secretary of Defense, Acquisition, Technology and Logistics, White Paper, Better 
Buying Power 3.0, Sept. 19, 2014, at 5, available at http://www.acq.osd.mil/docs/Better_Buying_Power_30- 
091914.pdf. 

6 The report also does not discuss task order/delivery order (TO/DO) contracts or multiple-award task-order contracts 

(MATOCs) as distinct types of federal procurement contracts. As the FAR explains, requirements contracts and ID/IQ 
contracts can be described as TO/DO contracts. 48 C.F.R § 1 6.50 1 -2(a). Similarly, any type of indefinite-delivery 
(continued...) 
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